Judgenent Sheet

IN THE H GH COURT OF SI NDH AT KARACH

J.M NO OF 35 of 2001
Dat e of hearing: 5-12-2001

Peti tioners: Ms. Makhdoom Ali Khan, Dr. Mhammad Farogh
Naseem and Sardar M Aijaz Khan, Advocat es.

Creditors: M. Arshad Tayabally and Ms. Mhnood VY.
Mandvi wal a and Ch. Ej az Ahned, Advocat es.

Zia Perwez, J:- The brief facts giving rise to the present
petition filed wunder section 284 to 288 of the conpanies
ordi nance, 1984 ordinance are that the petitioner, incorporated
in 1980, has been engaged in the business of manufacture and sale
of cenent. It is alleged that in order to expand and optim ze its
manufacturing capacity, the petitioner obtained financial
facilities from Banks, DFls, Leasing Conpani es and Mddarabas. Due
to certain facts giving rise to force majeure the petitioner
faced tenporary financial crisis. After protracted litigation the
majority of DFls, Banks and Leasing Conpanies agreed to a Schene
of Arrangenent, proposed by the petitioner, for the purposes of
restructuring the outstanding debts against the petitioner. In
pursuance of this the present petition was filed seeking
directions to the creditors, as per the list attached, to neet
and finalize the proposed Schene of Arrangenent, while thereafter
seeki ng approval /sanction thereof from this Court. Collaterally
i njunction has al so been sought that in pursuance of the proposed
Schenme of Arrangenent all matters and proceedings pertaining to
the petitioner be suspended/stayed. Along with the main petition
applications were noved for interlocutory injunction under
section 284(5) of the 1984 ordinance and for directions to cal
and hold a neeting under chairnmanship of one M. Sal man Rasheed,
FCA under Rules 953 to 955 of the Sindh Chief Court Rules (OS)
read with Rule 55 of the Conpanies (Court) Rules, 1997, in the
petition alongwith the interlocutory applications it was all eged
that the statutory majority of 75% as required under section 284
of the 1984 Ordinance had been fulfilled since nore than 80% of
the majority creditors in question had consented to the said
Schene of Arrangenent.




2. The matter canme up for hearing before a |eaned conpany Judge
of this Court i.e. Anwar Mnsoor Khan J, as he then was, on
26.7.2001 when he was pleased to grant the application for
tenporary injunction and hol ding of the neeting of the creditors,
after due notice in the press with further direction that in
addition to M. Sal man Rasheed chairing the neeting, the official
Assignee of this Court i.e. M. Bashir Mnon be present as an
observer and file his report. In pursuance of the referred order
a neeting was convened on 4.9.2001 at 10 a.m at the Head office
of the National Bank of Pakistan situated in the National Bank of
Paki stan Building, |.l. Chundrigar Road, Karachi, after notices
in the press appearing in the dailies Jang, Dawn, Jasarat and The
News on 16. 8. 2001.

3. The Schene of Arrangenent was put before the neeting as
required and it was approved by a thunmping mpjority of the
creditors in question (details discussed below) which was nore
than the statutory majority of 75% required under section 284 of
the 1984 ordinance. As such the petitioner noved an application
for the sanction of the Schenme under Rule 60 of the Conpanies
(Court) Rules, 1997 read with sections 284 (2) and 285 of the
1984 ordi nance, being CVMA no. 2571/2001. in response Ms. Citi
Bank NA, Soneri Bank Ltd, Standard Chartered Gindlays Bank Ltd,
and Standard Chartered (hereafter referred as the objectors)
filed objections to the petition and noved applications under
order 26 rules 9 and 11 read with section 151 CPC that a | ocal
conmi ssi oner be appointed so as to conduct a |legal and financial
audit of the books of account and record of the petitioner in
respect of the finance/leasing facilities availed by the
petitioner alongwith the securities created in the favour of
various creditors.

4. Heard Ms. Makhdoom Ali Khan, Dr. Mhammad Farogh Naseem and
Sardar M Aijaz Khan Advocates for the petitioner, M. Arshad
Tayabal y Advocate for the consenting creditors and Ms. Mehnood
Y. Mandviwal a and Ch. Ej az Ahned Advocates for the objectors (non
consenting creditors), and perused the record and law on the
subj ect .

5. The objections raised by M. Mhnood Y. Mndviwala to the
sanctioning of the Schenme are as follows: -

a). the matter pertaining to default of the petitioner vis-a-vis
DFl s/ Banks having been finalized by the Banking Court and
the sane having culmnated in dismssal of the appeals of



b) .

the petitioner before the Division Bench of this court as
also the Hon’ ble Suprene Court (judgnment reported in 2001
SCMR 1341). The attenpt by the petitioner through the
instant petition is malafide. The reason of nal afi des being
that the sale proclamation having been published on
7.7.2001; the present petition filed on 26.7.2001 is bel ated
having been filed at the eleventh hour with a view to stal
execution proceedi ngs;

Under section 27 of the Financial Institutions (Recovery of
Fi nances) Ordi nance, 2001 (hereafter referred to as the 2001
Ordi nance), any proceedings, judgnent or decree passed by
t he Banki ng Court cannot be revised, reviewed or recalled by
any other Court except in appeal under section 22 of the
2001 O di nance. Through the present petition the petitioner
seeks nodification and alteration of the orders/judgnent /
decrees/ proceedings finalized by the Banking Court. As such
any assunption of jurisdiction under section 284 of the 1984
O dinance would violate the finality, clause contained in
the 2001 Ordinance. Further reliance is places upon section
7(4) of the 2001 Odinance which provides that no Court

other than the Banking Court shall have jurisdiction in
relation to the matters falling within the scope of the
Banking Court including execution of decrees. It is

contended that as the matter concerns execution of the
decrees, the Conpany Judge has no jurisdiction. Reliance is
al so placed upon section 4 of the 2001 Ordi nance which gives
the said Ordinance an over-ridding effect on all or any
other law inconsistent therewith. In particular reference is
invited to the following judgnments, wherein it has been
contented that a special |aw overrides general |aw and since
in the present case the 2001 Ordinance is a special law it
overrides the 1984 Ordi nance which is a general |aw -

i). Industrial Devel opnent Bank of Pakistan V. Allied Bank
of Paki stan and other. (PLD 1986 SC 74) (77 at page 81)

ii) Solidaire India Ltd. V. Fairgrowmh Financial Services
Ltd. and others (2001 (3) SCC 71) (74-75) = (1997) 89
CC (SC) 547

iii) Sheikh Khalid Mehnood V. Banki ng Tri bunal , NWFP
Peshawar and anot her (1997 CLC 1812) (b)

iv) Abdual Razzaq Butt V. Kal soom Bibi (1999 M.D 30)



in the facts and the circunstances of the case the pre-

requi
been

i),

iii).

sites of section 284 of the 1984 O di nance have not
met since: -

The class is inadequate in the present case since the
Schenme has | unped together secured/unsecured creditors,
with and without decrees, and secured creditors having
inferior charges over the nortgaged assets of the
petitioner and the leasing creditors. It is contented
that all these categories constitute different classes
for which there <cannot be a comon Schene of
Arrangenent. It is contended that the Objectors have a
first pari-passu charge over the petitioner’s assets
and through the Schenme even inferior creditors wll
have equal access to the nortgaged assets of the
petitioner. On the question that the Schenme violates
the concept class as propounded under section 284 of
the 1984 Ordi nance, reliance is placed upon AIR 1997 SC
506 at page 528 2™ columm |ast para, 1999 CLC 1037 at
page 1042 para 8, 1991 M.D 841 at page 850 and (1892) 2
B 573 at page 582 last line until page 583;

There is inadequacy of information provided to secured
creditors as there is no independent valuation of the
petitioner;

| nadequate information is placed before the Court as
decrees passed in the banking cases alongwith the
orders in the execution proceedings have not been
pl aced before this Court;

The Schenme would be extrenely unfair to the Objectors
since it would dilute the securities provided by the
petitioner to the said objectors. To the plea that
additional securities have been pooled in and the
assets as nortgaged have been added up by the Leasing
Conpanies and DFl’s, Reliance has been placed upon
section 70 of the Transfer of section 70 of the
Transfer of property Act, 1982 which provides that any
subsequent increase to the nortgage property wll be
for the benefit of the nortgagee. As such the addition
in the assets <cannot be <claimed by the other
creditors/Leasing Conpanies on their account and the
same are only available as securities to the Objectors.



6.

Rel i ance has been placed upon a Surveyor’s report i.e.
Joseph Lobo appointed in Execution Applications Nos.
237/ 2000 and 156/2000. It is also contented that the
assets added to the nortgaged properties in pursuance
of finance | eases are not separate and identifiable. As
such the said Leasing Conpanies cannot claim any
benefit thereof towards their securitization. Reliance
is placed on AIR 1941 Pesh 49, AIR 1933 Rangoon 195 and
Al R 1935 Lah 350;

v). The (bjectors will lose control over the securities in
vi ew of issuance of Term Finance Certificates (TFC s)

vi). Under the Scheme of Arrangenment the Objectors will get
| ess noney than the decretal anounts;

vii). The Scheme is not workable, is opposed to public
policy and economic feasibility and forces the
ojectors to lend an additional financing of Rs.150
mllion;

viii). The Leasing Conpanies get far nore than the decretal
anmount s.

Before deciding the objections raised by the Cbjectors it

woul d be nore convenient and necessary to state the salient
features of the Schene which are as follows: -

(a)

(b)

(c)

(d)

Grant of additional financing to the petitioner by the
Creditors (being a sumof Rs. 150 mllion) for optimzation
and fuel substitution for Line-1 project of the Petitioner;

The substitution of obligation of the Petitioner in respect
of the existing liabilities with Term Finance Certificates
(TFC s) to be issued by the Petition in the amounts of the
restructured liabilities upon terns and conditions specified
in the Schenme of Arrangenent;

Pooling of securities available wth the Creditors to be
shared anongst all Creditors on a pari passu basis;

The suspension/stay of all legal proceedings by the
Creditors against the Petitioner’s pending issuance of TFC s
and settlenment/satisfaction of all claim of the Creditors



and the | egal proceedi ngs upon issuance of TFC s in terns of
t he Schene of Arrangenent;

(e) Constitution of an Executive Committee to facilitate the
nonitoring of the financial and operational affairs of the
Petitioner during the subsistence of the restructured
liabilities and the TFCs.

(7) The objection as regards nal afides raised by the objectors
does not seemto carry any force. The only reason attributed is
that the present petition had been filed at a bel ated stage when
the entire execution proceedings were in an advanced stage and
for that nmatter advertisenents for sale had appeared inviting
bids/offers. There is nothing contained in the Schenme under
section 284 of the 1984 Odinance so as to prescribe any tine
l[imt. In fact the Schenme of Arrangenent can be fornulated and
put up for sanction of the Court at any stage subject of course
to any third party rights which may have been created by way of
sale in pursuance of execution proceedings. Admttedly in the
present case only an advertisenent has appeared w thout creation
of any third party rights. Hence the argunment touching upon
mal afi des is rejected.

8. The second objection of M. Mdviwalla that any assunption
of jurisdiction in the present case would violate sections 27,
7(4) and 4 of 2001 Ordi nance al so seens out of order. Through the
present Scheme of Arrangenent recoveries of outstanding debts is
being facilitated with the <collateral attenpt to keep the
Petitioner alive. There is nothing in the Banking Laws or the
Cvil Procedure Code which mandates that no attenpt should be
made to keep a Conpany alive. In the present Scheme of
Arrangenent there is also no attenpt to reduce the decretal
anount or the anmounts owed by the petitioner to Banks/DFl’s and
Financial Institutions. As such the present proceedings can by no
nmeans be construed as being in conflict with the decrees/orders
or judgnent passed by the Banking Court or any appeals thereto.
As such sections 27, 7(4) and 4 of the 2001 Ordinance either
stand violated nor there is any conflict thereof with section 284
of the 1984 Odinance. This is not the first time when the
| egislature in its own w sdom ahs provided for banking laws to
co-exist with the provisions in the conpanies’ jurisdiction for
rehabilitation and restructuring. Under the Conpanies Act, 1913
sections 153 and 153A had provided for facilitation of
arrangenents and conprom se in a manner simlar to section 184 of



the 1984 Ordinance. Wile the Conpanies Act, 1913 occupied the
filed sections 3, 6(4) and 11 of the Banki ng Conpani es (Recovery
of Loans) Ordinance, 1979 co-existed which provided for
overriding of the Banking Laws, ouster of jurisdiction of other
courts in matters to which the Special Court (i.e. Banking Court)
and jurisdiction and finality attached to the orders
/judgnments/decrees of the Special Court i.e. Banking Court,
respectively, in a manner simlar to the arrangenment envisaged
under the 2001 Ordinance. Upon the advent of the 1984 O di nance,
the Banking Tribunals Odinance, 1984 was also brought in the
field which also provided for overriding effect of the banking
| aws (section 3), ouster of jurisdiction of other courts (section
5(3)) and finality attached to orders of the Banking Tribuna

i ncl udi ng execution proceedings (sections 10 and 11). However,

the |lawnmakers in their own w sdom enacted section 284 of the
1984 Ordinance and the two schenmes co-existed. Even under the
Banki ng Conpanies (Recovery of Loans, Advances, Credits and
Fi nances) Act, 1997 section 3 contained the overriding clause,

section 7(4) provided the ouster clause and section 27 provided
the finality clause. The |aw nmakers |legislated the banking |aw
regime without any amendnent in the schene of section 284 of the
1984 Ordinance. Even in India, under the Indian Conpani es Act,

1956 sections 391, 392, 393, 394 provide for enforcing a schene
of ar r angenent for the purposes of reconstruction and
rehabilitation of conpanies. In the province of East Pakistan V.

Siraj-ul-Haqg Patwari PLD 1966 SC 854 the Honorabl e Suprene Court
has been pleased to observe that |aws should be interpreted in a
manner so as to be saved rather than destroyed. Unless and until

there is a clear cut conflict which is irreconcilable, the courts
should lean in favour of the harnonious interpretation so as to
avoid any conflict and keep the |laws operating in their occupied
fields in order to avoid any provision becom ng redundant or
surplus (see PLD 1963 SC 663). The interpretation offered by the
| earned counsel for the Objectors would | eave section 284 of the
1984 Ordinance and the entire schene for any restructuring and
rehabilitation redundant. There is no conflict between the
banki ng | aws and the schene of section 284 of the 1984 Ordi nance.

The two co-exist as they have co-existed before. S such the
obj ection regarding jurisdiction is hereby repelled.

9. The other set of objections raised by the |earned counsel
for the Objectors touch upon the argunent that the present Schene
of Arrangenment does not fulfill the preconditions of section 284

of the 1984 Ordinance. Before an attenpt is nade to discuss the
objections it wuld be first inportant to underscore the



principles governing the said section 284. From the judgnents
cited by both the sides including Lipton (Pakistan) Ltd. and
another, (1989 CLC 818). Main Ham dul Haq and others Vs. Taj
Conmpany Ltd. (1991 M.D 841), Application under Sections 153 and
153-A, Conpanies Act, 1913 Vs. Messers Hunza Central Asian
Textile and Wolen MIIls Ltd. (PLD 1976 Lah. 850), (AIR 1937 Bom
423), (AR 1959 Cal. 679), Lakm chand Vs. Janardhan and anot her
(AR 1932 Rangoon 154), I re Mneckchowk and Ahnedabad
Manuf acturing Co. Ltd. (1970) 40 CC 819 (Cuj), India Flour MIIs,
| re (1934) 4 CC 137 (Sindh), (1994) 79 CC 110 (Cal), Japlaiguri
Banking and trading Co. Ltd., In re (1935) 5 CC 335 Mheer H
Mafatlal V. Mafatlal Industries Ltd. (1996) 87 CC 792 (SC =
M heer H Mafatlal V. Mafatlal Industries Ltd., (AR 1997 SC 506)
and Re. Sussex Brick Co. Ltd., (1960) Al England Law Reports
772, the followng principles are deducible with regard to the
exercise of jurisdiction u/s 284 of the 1984 Odinance and
anal ogous provi sions: -

(a) The jurisdiction of the Court in this regard is neither
appel l ate nor revisional but only supervisory in nature;

(b) The statutory majority nust be present;
(c) The Conpany should consent to the Scheme of Arrangenent;

(d) The Court would see as a whole whether the Schene is fair.
For this purpose it would not |aunch any investigation or
consider each and every provision of the Schenme of
Arrangenent mnutely. The Court would lean in favour of
honouri ng the wi shes of the majority;

(e) Onus is on the (bjectors to establish that the Schenme is
mal afi de or unfair. As regards the latter, unfairness per se
woul d not be enough unless and until the wunfairness is
pat ent, obvi ous and convi nci ng;

(f) Court would prefer to keep the Conpany alive so as to
sanction the Scheme rather than allow the Conpany to go into
I i quidation;

(g) Decree-holders and non-decree-holders do not constitute
separate classes and as such it is not necessary to have
different neetings in relation thereto;



(h) There should not be a differential treatnent based upon
di scrimnation between Creditors of the sane cl ass;

(i) The Court will not go into comrercial merits or viability of
t he deci sion reached by the majority;

(j) Separate neeting of sub-class of shareholders are only
required if separates terns and conditions are laid down in
the Schene in their regard;

(k) A class of shareholders would nean where there is a
commonal ity of interest, which will be when the respective
interests are not so dissimlar so as nake it inpossible for
themto consult each other.

10. The first objection of M. Mndviwala that since the
ojectors are the first ranking pari passu charge-hol ders, they
cannot be treated as a class alongwith other persons holding
inferior charges and as such the statutory majority of 75%is not
present, is opposed to the admitted facts on record. In the
present case there were 12 Banks/DFl’s having the first ranking
pari passu charge, 8 of them have obtained decrees. Qut of the 8
decree holders, 5 have consented, while 3 are objecting to the
present proceedings. |If different classes, as perceived by the
oj ectors, are examned, the voting trends in favour of the
Schenme of Arrangenment would by as foll ows:

(1) First ranking pari 88% have consented (filed on
passu char ge- hol ders page 1239 second part of the
decrees consi dered) file as Annexure ‘C)

(ii) First ranking pari 82. 33% have consent ed

passu char ge- hol ders
who al so have decrees
based upon decretal anounts.

iii) Total Creditors who 89% have consented (result
participated in the filed by the Oficial Assignee
nmeeti ng. alongwith report as also

confirmed by the report of the
chai rman M. Sal man Rasheed.

11. The above would categorically point out that even of a
separate class, as contended by the bjectors is taken, the
percentage of the consenting Creditors would be well above the



statutory majority of 75% envisaged in section 284. In any event
the manner in which the voting has taken place, DFIS, Banks And
Leasing Conpanies have been considered as a class, which
interests are not so dissimlar so as to fail the test of
commonality. At the end of the day all the DFls, Banks and
Leasi ng Conpanies would be interested in securing recoveries of
their outstanding debts. As such they can safely be considered to
be a cl ass.

12. To the argunent of the Cbjectors that through the inpugned
Schenme their securities would get diluted, reference nay be nade
to Annexure ‘E at page 1343 of the Second Part of the Court file
which confirms that before the Schene the security coverage of
debt was 59% for the first ranking pari passu charge hol ders,
whereas after the Scheme of Arrangenent in question the said
security coverage ratio has gone upto 166% due to provision of
additional securities and pooling thereof by the Petitioners and
other Creditors. The argunment that the anmounts calculated in the
Schenme of Arrangenent are not known and for this purpose an audit
ought to be arranged, a statenment is made by M. Arshad Tayebaly,
representing the consenting Creditors who are in a big majority,
that the working arrangenent is fair and acceptable to the
Creditors represented by him who are simlarly placed as the
ojector. It is also an admitted position that in the Schene of
Schenme of Arrangenent there is no discrimnation whatsoever and
no one is being offered any preferential treatnent. Also the
anounts have been calculated by taking into account the
out standi ng debts as shown by each DFI/Bank/Leasing Conpany in
its own books, which figures have been supplied to the State Bank
of Paki stan by such DFIs/Banks and Leasi ng Conpani es thensel ves.
In any event the power and jurisdiction of the Court does not
call for any investigation or questioning the commercial nerits
and viability of the Schene. Al that the Court is to consider is
that the Schenme is fair and reasonable. The Objectors in the
present case have not been able to discharge the heavy burden
cast upon them to establish categorically that the Schene is
i nequitable and unfair, especially considering that there is not
wai ver of any anmount and the Objectors alongwith other creditors
will get even nore that the decretal anpbunts. As already pointed
out above the Court has to lean in favour of the mgjority, if the
same is large enough so as to keep the Conpany alive. The
objection that the assets added to the nortgaged properties by
t he Leasi ng Conpani es woul d have to be considered as security for
the Objectors only and reliance upon section 70 of the Transfer
of Property Act seemm splaced. In terns of the said provision it
is only when the nortgagor adds his own assets to the existing



nort gaged assets that the nortgagee can claimbenefit u/s 70. In
the present case the assets which have been added in the finance
| eases are owned by the Leasing Conpanies and not by the
Petitioner and as such the Cbjectors cannot claim accession to
such assets. M. Arshad Tayebaly has also contended that the
| eased assets are separate, identifiable and renovabl e and that
agai nst the report of Ms. Joseph Lobo objections have been filed
by the Petitioner. Wen the thunping najority of the consenting
creditors, who also constitute the first ranking pari passu
charge- hol ders, confirm through M. Tayebaly that the Schene of
Arrangenent is fair and reasonable, the burden on the Cbjectors
to show the Schene to be inequitable would beconme even nore
onerous requiring a very high standard of proof, which has not
been forthcomng fromthe Cbjectors Adnmittedly the Objectors are
given the sanme terns as the first ranking pari passu charge-
hol ders, as also others, represented by M. Tayebaly. Not only
this but in JM 36 of 2001 (i.e. in the case of Saadi Cenent Ltd),
this court has already sanctioned the sane Schene which is the
subject matter of the petition, while finding the sane to be fair
and reasonable, in which none of the Cbjectors as in the present
case filed any objections. As objections were not filed to the
Schenme in JM 36/2001 it would confirm that the persons who did
not initially consent to that Schenme |ater acquiesced thereto
i.e. by not filing objections and found the sane to be fair and
reasonabl e. Sonme of the Objectors who have raised objections in
the present petition were also concerned persons in JM 36/2001
and in having failed to raise any objections therein, their
stance in the present case becones inconsistent.

13. Looking to the facts and circunstances of the matter the
listed applications are disposed of, the petition is allowed as
prayed and the Schene of Arrangenent in question is hereby
sanctioned and approved. This is, of course, subject to the
foll owi ng conditions: -]

i) That the Objectors will not be forced to raise or lend
any additional facility contrary to their w shes.

i1) The petitioners shall issue Term Finance Certificates in
favour of the objectors equal to the anobunt payable in
pursuance to the schene to mature on the dates of the
paynents to be made to the objectors and deposit the sane
with the Nazir of this Court. The TFS shall only be
liable to encashnent and recoverable by the Nazir as per
rules of this Court in case of delay in paynent.



